



Bob Anderson, Equal Rights Division, Department of Workforce Development, in a presentation at the Transition Conference several years ago clearly defined the expectation that if a person is performing work for a business and that business in any way benefits from the work, the person must be paid.  Many of our districts make sure their students are being paid whether that is through the school paying the wage, obtaining grant money to pay wages or getting the business to pay. Nevertheless we recognize that some schools still place students in businesses to gain work experience without being paid, and feel that their practices have been approved by DPI.
We don’t want to see schools stop their work experiences or see students lose opportunities to gain valuable job experience prior to graduation. However, we would like to help districts find a way to ensure that they are following the law and students are being paid.  In an effort to educate Work-Based Learning Coordinators this bulletin is intended to clarify the pay for work expectation. 

WORK-BASED LEARNING PROGRAMS
WHEN IS IT PAID?
DEFINITIONS OF UNPAID OPTIONS:
JOB SHADOWING 
Job shadowing is typically a part of career exploration activities in late middle and early high school. A student follows an employee at a firm for one or more days to learn about a particular occupation or industry. Job shadowing can help students explore a range of career objectives and select a career major for the latter part of high school.  Students do not perform productive work and are not paid for the experience.  There is no employer/employee relations*.  This is a short-term, school-supervised work-place learning opportunity, with an emphasis on exploration, not work.

VOLUNTEER SERVICE

Service that is given freely without consideration or anticipation of monetary payment;  volunteer work is typically performed for charitable non-profit organizations, government agencies, hospitals and nursing homes, with the written consent of the minor’s parents and under the supervision of a responsible adult.  There is no employer/employee relationship*.  Commercial Business may not ever legally utilize unpaid volunteers.
DWD 270.18 http://www.legis.state.wi.us/rsb/code/dwd/dwd270.pdf
Schools cannot legally require students to “volunteer” or perform unpaid public service.  Under state law, the minimum age for student volunteers is age 12 (the same age at which they are allowed to begin paid work)

STUDENT WORKLIKE ACTIVITIES

A student may perform worklike activities in his/her elementary or secondary school without compensation if the primary purpose is educational and the activity is primarily for the benefit of the student, the time the student performs the activities for periods of one hour or less, the student is supervised by an adult, and the student does not displace a regular employee or reduce existing employment opportunities by regular employees.
Worklike activities may include help in the school lunchroom or cafeteria, cleaning a classroom, acts as hall monitor, or performs minor clerical work in the school office or library. 

DWD 270.19 http://www.legis.state.wi.us/rsb/code/dwd/dwd270.pdf
SERVICE LEARNING PROGRAMS
Service learning is a method of teaching and learning that combines work with volunteer service to the community.  Students learn and develop through active, unpaid, participation in academic and practical activities designed to meet the needs of their community.  Service learning is a short-term learning experience that links activities in the school curriculum that promotes critical thinking, communication skills, teamwork, and vocational skills that provides real-world context to their academic skills and promote citizenship and community involvement.  Students are involved in the planning of the project.  There is no employer/employee relationship, and it must meet the definition of volunteer work.
INTERNSHIP/TRAINEE
Certain work activities, performed by students that are simply an extension of their academic programs. Where educational or training programs are designed to provide students with professional experience in the furtherance of their education, and the training is academically oriented for the benefit of the students, no employer-employee relationship exists for purposes of the Fair Labor Standards Act; the student will not be considered employees of the firm to which they are assigned. Thus, if all six criteria listed below apply, the trainee is not employed by the meaning of the act:
1. The training, even though it includes actual operation of the facilities of the employer, is   similar to that which would be given in a vocational school; 

2. The training is for the benefit of the trainee; 

3. The trainees do not displace regular employees, but works under close observation; 

4. The employer that provides the training derives no immediate advantage from the activities of the trainees and on occasion the employer’s operations may actually be impeded; 

5. The trainees are not necessarily entitled to a job at the completion of the training period; and
6. The employer and the trainee understand that the trainees are not entitled to wages for the time spent in training. 
Conversely, where all of these criteria are not met, the trainee will be regarded as an employee and must be paid.

Reference:  U.S. Dept of Labor WH Publication 1297, August 1985



“Employment Relationship under the Fair Labor Standards Act”, Page 6

HOWEVER:  This time period of NO IMMEDIATE ADVANTAGE is limited; typically less than one week!
---------------------------------------------------------------------------------------------------------------------------------
DEFINITIONS OF PAID OPTIONS: 
Worker Displacement – 
No employer may hire a student who will displace any currently employed worker, including a partial displacement, such as reduction in the hours of non-overtime work, wages, or employment benefits.

EMPLOYABILITY SKILLS CERTIFICATE PROGRAM
A school-supervised, paid work experience in which high school students master employability skills developed by the U.S. Department of Labor’s Secretary’s Commission on Achieving Necessary Skills (SCANS) in career areas approved by the Department of Public Instruction.  The student is issued am Employability Skills Certificate upon successful completion of the Program.  Students are hired by the company and must be paid for their experience. Employers must comply with all state and federal child labor laws, and the Fair Labor Standards Act.  Students may be considered student learners if the program meets criteria listed in the child labor laws,  and the student does not displace a regular employee or reduce existing employment opportunities by regular employees 

http://dpi.wi.gov/cte/esintro.html
WISCONSIN COOPERATIVE SKILL STANDARD CERTIFICATE PROGRAM
A school-supervised one year, paid work experience for students studying in one of the traditional career and technical education content areas and for which the student has a career goal: marketing, business, agriculture, family and consumer education, technology education, and health occupations.  Students work toward mastering industry-endorsed competencies and are awarded a state skill certificated by the DPI upon successful completion.  Students are hired by the company and must be paid for their experience. Employers must comply with all state and federal child labor laws, and the Fair Labor Standards Act.  Students may be considered student learners if the program meets criteria listed in the child labor laws, and the student does not displace a regular employee or reduce existing employment opportunities by regular employees
http://dpi.wi.gov/cte/coopintroduction.html
WISCONSIN YOUTH APPRENTICESHIP

The Youth Apprenticeship model is a one or two year, school-supervised paid work experience for high school juniors and/or seniors requiring paid work-based learning and related classroom instruction based on industry-developed skills standards and a state-issued competency checklist.  Students who successfully complete the program are issued a Certificate of Occupational Proficiency by the Governor’s Work-Based Learning Board (GWBLB).  Local youth apprenticeship partnerships must be approved by the GWBLB to operate a youth apprenticeship program.  Students are hired by the company and must be paid for their experience. Employers must comply with all state and federal child labor laws, and the Fair Labor Standards Act, and the student does not displace a regular employee or reduce existing employment opportunities by regular employees.  Youth apprentices are considered students learners under child labor laws and are allowed to work in some hazardous occupations for limited periods of time.
http://dwd.wisconsin.gov/youthapprenticeship/
DWD 270.14 http://www.legis.state.wi.us/rsb/code/dwd/dwd270.pdf 
WORK EXPERIENCE
A paid experience where students perform productive work for a commercial or non-profit employer to learn good work habits.  There is an employer/employee relationship.  In a school-supervised work experience, work hours may occurs during the school day, the students must receive school credit for the work, and the student must be enrolled in related instruction.  The student must be paid unless the student meets the six criteria for “trainee” The employers must comply with all sate and federal child labor laws and the Fair Labor Standards Act.
All states have child labor standards. When Federal and state standards are different, the rules that provide the most protection to young workers will apply. You may find out about the child labor laws in Wisconsin by clicking the State Child Labor Laws button below:

http://www.dwd.state.wi.us/er/labor_standards_bureau/child_labor_laws.htm
Minimum wage $7.25 
The FLSA establishes minimum wage, in the private sector and in Federal, State, and local governments. Covered nonexempt workers are entitled to a minimum wage of not less than $7.25 per hour effective July 24, 2009.
Opportunity wage $5.90  

“Opportunity employee” means an employee who is not yet 20 years old and who has been in employment status with a particular employer for 90 or fewer consecutive calendar days from the date of initial employment.
Sub-minimum wage 

An individual whose earning or productive capacity is impaired to the extent that the productivity of the worker compared to the norm established for nondisabled employees, may be paid commensurate wage, after the employer has obtained a license authorizing the payment of a special minimum wage.  The productivity of a disabled worker must be compared to a norm established for non-disabled employee by verifiable work measurement methods or comparison to the productivity of experienced non-disabled employees employed in comparable work.

The employers must make an application with the Wisconsin Department of Workforce Development for the issuance of a special minimum wage license. 

DWD 272.09 
http://dwd.wisconsin.gov/dwd/forms/erd/doc/Ls-37-e.dot
Training Agreement 
A training agreement will be developed for every student participating in a work-based learning program.  This written agreement specified commitment and responsibilities of the employer, the student, the school and the [aren’t/guardian, and is signed by each prior to the start of the work-based experience.
Examples:

http://www.lcsc.edu/policy/Policy/2.122a.PDF
http://www.eed.state.ak.us/tls/cte/docs/wbl/appendix-a-wbl%20forms/training_agreement.doc
Work Permits  
A valid work permit must be issued to each student participating in a work-based program.
DWD 270.05 Child labor permits
Student Learner 

A student learner is a student who is employed on a part–time basis to obtain both scholastic credit and employment training under a bona fide written school–work training program agreement sponsored by an accredited school and authorized and approved by the Department of Public Instruction, the Technical College system board, or the DPI’s youth apprenticeship program.  The student learner exception limits the minor to using hazardous equipment on an incidental basis [less than 5% of their work time] and only occasionally [can't be a regular part of their job]. For example, the student learner exception works better in a job like carpentry where most of the work is acceptable but once in a while you might need the minor to use a saw to cut a piece to fit.
DWD 270.14(3)(c)1
Additional Resources:
Youth Rules - Provides information about working, getting paid, and safety on the job, from the Wage and Hour Division of the US Department of Labor.
http://www.youthrules.dol.gov/
Child Labor Rules

http://www.legis.state.wi.us/rsb/code/dwd/dwd270.pdf
Hours and time of day Minors may work 

http://www.dwd.state.wi.us/dwd/publications/erd/pdf/erd_9212_p.pdf
DPI Work-based Learning Guide

http://dpi.wi.gov/cte/pdf/wblguid2.pdf
DWD Equal Right Division Contacts

http://dwd.wisconsin.gov/er/equal_rights_division/contacts_all.htm
Frequently Asked Questions

Q.  Can students doing mentorships (volunteer work at a business site for credit and not pay)? 

A.  Only if they volunteer for a not for profit organization.
Q.  It is my understanding that if the work experience is part of the students IEP, is it O.K. to be unpaid?
A.  No, the IEP does not supersede the law.

Q.  Can the parents ask and sign for the student to be placed at a worksite, and not receive pay?
A.   No, the parent cannot sign away the student’s rights.

Q.  Can an 18 year old student work as an unpaid Intern?

A.  Yes, 18 year olds are adults, and therefore not covered under Child labor rules.
Q.  How many hours can a student work in a week?

A.  16 and 17 year old students can wok 26 hours per week

Q. 
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